September 13, 2012

Re: Formal Ruling 2012-07 "

Dear .

This is a formal ruling for your client, [Taxpayer], regarding the applicability of the land
gains tax to certain transfers. This ruling is based upon representations in your letters of m
and m and the attached copy of an Option/Purchase and Sale Agreement. |
RULiNG | | | |

Based upon the facts presented, there will be no land gains tax due on the transfer from the
LLC to [Taxpayer’s] smgle—member LLC or on the hke—kmd exchange from [Taxpayer s] LLC '
because in both cases, the holding period of the transferor will exceed six years
FACTS
From your 1etters and the attaohrrient, we understand the facts to be as follows:
| .[Taxpayer] owns a membership interest in —, LLC (the LLC), a [name
of statej limited liability corr1pa1ry. For income tax purposes, the LLC is treated at the Federal -

Jevel and in Vermont as a partnership. [Taxpayer] is entitled to one-sixth of the “economic




rights” in the LLC. The LLC owns approximately 183 acres of land in the area of [town],

Vermont (the Property).

vThe Property was contributed to the LLC on -, 2002, Taxpayer acquired his interest in

- the LLC by gift, on -, 2002. The Property is unencumbered by debt and there is no LLC-

level indebtedness. There have been no contributions Qf property or cash to the LLC within the
last seven years.

The LLC will distribute a one-sixth tenancy in common in the Pfoperty toa single-membér
LLC, the single membel of which will be [Taxpayer] The single-memberl LLC will then
exchange its one-sixth interest for property located outside of Vermont, in a like-kind exchange

with no money distribution to [Taxpayer]. The distribution by the LLC to [taxpayer’s] single-

- member LLC will not result in recognition of gain or loss to the LLC, to [taxpayerj, or to his

single-member LLC, for income tax purposes.

- 2004, the LLC granted a purchase optlon to _ Number 1I,
LLC (_).» Under the option agreement, for a nonrefundable option price of | R,
the LLC grants [Number H] an option to purchase the 183-acre parcel in [t_own] for no less than
_.' There appear to have been exteﬁsiohsof the .Option .Exercise Date, which the .

agreement provides will require additional payments of [ ) Under the agreement, if the

option is exercised, the seller “shall deliver possession” of the 183-acre parcel to the buyer. The
agreement also provides that at the time [Number II] exercises its option to purchase, [Number

11] will designate a date for the sale closing. [Number II] has apparently exercised its option to

'purchase, since you mention in your 4=l ctter that the Property is under contract to be sold in

2013.




" DISCUSSION

You have asked for a ruling that the distribution by the LLC to the single-member LLC, and

the transfer by the single-member LLC in a like-kind exchange, will both be exempt from

Vermont’s land gains tax.

1. Holding period of the LLC and the [l LLC

Verment land gains tax imposes a tax upon the gain realized in a “sale or exchange” of land
which has been held by the transferor less than six years;. and the tax rate decreases as the
holding period increases over the six years. 32 V.S.A. §8 10003, 10005(b). A “sale or
exchange” rrreans “any trapsfer of title to lalrd for a eonsideration.” 32 V‘.S.A. § 10004(a). The
gain subject to the tax is the arrlount realized in the transaction minus the basis. 32 VSA
§ 10005(6). If no gain is ‘realized‘under Federal income tax law, there is no gain subject to the
| 1end gains tax. Id.

To determine hew long the transferor has held the land at the time of sale, the land gains
statute incorporates the holding pemod rules under Federal income tax law, with certain .
exceptions for spousal transfers and death transfers not apphcable here. 32 V.S.A. § 10005(d),
. .In most cases, when property is acquired in a nonrecognition transaction, Federal law allows

the transferee to aggregate, or “tack,” the transferor’s holding period with his own. Internal

Revenue Code (IRC) § 1223.
The Property was contributed to the LLC on — 2002 (If the Property was

contrrbuted to the LLC by a membet/partner, then the LLC’s holding period will also include
the contributing partner’s pn'or holding period, if any. IRC § 723; Treas. Reg. § 1.723-1.) The-

| ~ LLC’s holding period for the Property exceeds six years.




A “sale or exohange” for land gains tax pu1poses 1ncludes a transfer of rights or property

interest in a legal entity which effectlvely entltles the transferee to use of the land. 32 V.S.A.

§ 10004(c). The transfer of the interest in the LLC to [Taxpayer] in 2002 might have been such a

transfer, and the LLC’s holding period at that time did not exceed sik years. But since that
transfer was a gift, there was no consideration, and so there would have been no land gains tax
due. 32.V.S.A. §§ 10004(a), 10005(c).

When the LLC distribufes a one-sixth interest in the Property to the [Taxpayer] LLC, the
transfer will not be subject to the land gains tax, since there will be no ’cons'ideration forthat
transfer, and in any case, the LLC’s holding period already exceeds six years.

You have represented that the transfer from the LLC to the [Taxpayet] LLC will be a |
nonrecognition transaction under the Federal income tax laws. There ..vlvill be no gain or loss

recognized under IRC §§ 704(0)(1)(B),v731(a) and 737, because (a) there has been no property

* contributed to the LLC in the past seven years, (b) there will be no money or other djsti‘ibution at

the time the Property interest is transferred, and’(c) the Property is unencumbered by debt.
Because it will be a nonrecogmtlon transaction, the [Taxpayer] LLC holding pemod will include
the LLC holdmg period. IRC §8 73 S(b), 1223. The [Taxpayer] LLC holding perlod under 32
V.S.A. § 10005 w1ll thus date from, at the latest, 2002, and therefore will exceed six years.
The_[Ta_xpayer]‘ LLC is a single-member LLC, and it will convey its interest in the Property in
a like-kind exchange. Since the land gainsbta).c applies to any “sale or exchange of land,” the
provisions of the land gains che‘lpterbwillyapply to that transaction, and the nonrecognition

p1ov131ons of IRC §1031 will not prevent the taxation of gain under the land gains tax where the

" exchange is for property outside of Vermont Dept. of Taxes Reg. § 1. 10005(0)(3) However,




since the holding period of the [Taxpayer] LLC will be greater than six years, there will be no

land gains tax on that transfer, either.

2. Related issues

Vermpnt law authorizes the creation of a single-member LLC. 11 V.S.A. § 3022(a). If the
[T axpayer] LLC is'a Vermont LLC, it is subject to the prov1310ns of Chapter 21 of Title 11.
Under Chapter 21, an LLC is a legal entity distinct from 1ts members, and property transferred to
the LLC is the property of the LLC and not of the member individually. 11 V.S.A. §§ 3021,
3031. Although the single—member LLC may be ignored at the Federal level for income tax
purposes aﬂd treated as a sole proprietorship, this fact will have no effect on the land gains tax
analysis, because Vermont’s LLC laws would not igndre the single-member LLC: Vermont’s
LLC laws would treat the one-sixth interest in the Property as owned by the [Taxpayer] LLC and
not by [Taxpayer], meaning that the like-kind exchange would be viewed as made by the
[Taxpayér] LLC. See also Dep‘;. of Taxes Reg,. § 1.10006-2. |

The opﬁon agreement with [Number II] would have no affect upon the holding periods of the

LLC and the [TaXpayer] LLC if the transfers can be validly completedl as described abbve, but it

does raise a few issues:

First, a “sale or exchange” under the land gains tax laws includes a “contract fdr.the sale of
Jand.” 32 V.S.A. § 10004(b). The Vermont Supreme Court has held, however, that where an
option contract is involved rather than a purchase contract, the land gains tax on the sale of the

‘undellylng Jand is not triggered at the time of the granting of the option, but is only triggered at

such time as the optioﬁ is exercised and the seller actually conveys the land. Harden v. Vermont

I Tt is not clear, in light of the option contract obligations, that the transfers from the LLC and from the [Taxpayer]
LLC can be validly completed, as discussed infra.




[

Department of Taxes, 134 Vt. 122 (1976). You mentioned that the Property is under contract to

be sold in 2013, so the option has apparently been exercised. If the option was exercised after

the LLC’s holding period had reached six years, there would be no land gains tax due on that

option exercise; but if it were exerc;ised when the LLC had held the parcel for less than six yéars,
1and gams tax would be due

" Second, you noted in your I e that the LLC would dls’mbute a one-sixth “tenancy in
common” in the 183-acre parcel in [town] to the [Taxpayer] LLC. While the LLC could transfer
to the [Taxpayer] LLC a one-sixth interest in the proceeds from any sale of the 183-acre parcel,
it is hot clear how the LLC could convey a one-sixth tenancy in common in the parcel itself,
since the LLC is subject to the prior option contract obligation to “deliver poésession” of the 183_ _
acres to [Number II]. At'best, it appears that [Taxpayer] LLC and it's succ.es.sors in interest might

take their one-sixth fee interest subject to that option contract. It is possible that that limitation

_could have some effect on the eligibility of the proposed transfer for like-kind exchange

treatment under Federal income tax law; it also seems possible that the conveyance from the
LLC to the [Taxpayer] LLC could constitute a breach of the option agreement or be void, or

bbth. See Greenfield Country Estates Tenants Ass'n., Inc. v. Deep, 423 Mass. 81, 666 N.E.2d

1988, Mass. (1996) (buyer with constructive notice of prior right of first refusal purchases subject

to obligation to transfer the property to the optionee); Barnes v. Hada, Not Reportéd in
Cal.Rptr.3d, 2010 WL 4196686, _CaI;App. 5 Dist., (2010) (When an optionor transfers the land to

a party other than the optionee, “As a general rule, the assignee ... stands in the shoes of his

J

assignor....”).

GENERAL PROVISIONS




This ruling will be made public after deletion of the parties’ names and any information

which may identify the parties. A copy of this ruling showing the proposed deletions is attached,

and you may request within 30 days that the Commissioner delete any further information that

might identify the part1es The final discretion as to deletions rests with the Comm1ssmner

This ruling is 1ssued sole]y to the taxpayer and is limited to the facts presented, as affected by

current statutes and regulations. Other taxpayers may refer to this ruling, when redacted to

protect confidentiality, to determine the departmenf‘s general approach, but the Department will

not be bound by this ruling in the case of any other taxpayer ot in the case of any change in the

relevant statutes or regulations.

Emily Bergquist ‘ Date
Approved:

Mary N. Peterson Date
Commissioner of Taxes




